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FEDERAL ELECTION COMMISSION 
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FIRST GENERAL COUNSEL'S REPGXT 

RAD Referral 
97L-26 

97L-28 
97L-29 

DA.TE ACTIVATED: February 12,1998 

INTERNALLY GENERATED 

Texas Democratic Party 
and Jorge A. Ramirez, as treasurer 

Bexar County Democratic Party 
and John J. Mmin, as treasurer 

Dallas County Democratic Party 
and David A. Parneli, as treasurer 

Galveston County Democratic Party 
and Mary Ellen Brennan, as treasurer 

Harris County Democratic Party 
and David Mincberg, as treasurer 

Jefferson County Democratic Party 
and Gilbert T. Adams Jr., as treasurer 

Travis County Democratic Party 
and Mina Clark, as treasurer 

21 st Century Political Action Commiitee 
and Art Brender, as treasurer 

Association of Trial Lawyers o f  America 
Political Action Committee and 
Dan Cohen, as treasurer 
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- .  I. GENERATION OF MATTER 
.%i. 

2 U.S.C. 3 441a(a)(2)(C) 
2 U.S.C. 3 441a(f) 

11 C.F.R. 9 102.5(a)(l)(i) 

11 C.F.R. 110.3@)(3) 

Referral Materials 
Disclosure Reports 

None 

Thomas J. Andersen 

c :  
The Office of General Counsel received referrals from the Reports Analysis 

.. * .  
I :  L. i 

i I, j 
Division (“RAD”) on October 30, 1997, and 

Referral 97L-26 is apparently excessive contributions of $35,000 made by the Association of 

Trial Lawyers of America Political Action Committee (“ATLA-PAC”) to the Texas Democratic 

Party and Jorge A. Ratnirez, as treasurer (“State Committee”), and seven subordinate county 

party committees during the 1995-96 election cycle.2 

on November 13,1997. The basis of 

2 All contribution ainoiiiits have been rounded to the nearest dollar. 
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The basis of Referral 97L-28 is the receipt of $109,666 in apparently excessive 

contributions from various political committees in 1996 by the State committee; the Bexar 

County Democratic Party and John J. Mumin, as treasurer (“Bexar Committee”); the Dallas 

County Democratic Party and David A. Parnell, as treasurer (“Dallas Committee”); the 

Galveston County Democratic Party and Mary Ellen Brennan, as treasurer (“Galveston 

Committee”); the Harris County Democratic Party and David Mincberg, as treasurer (‘‘Harris 

Committee”); the Jefferson County Democratic Party and Gilbert T. Adams Jr., as treasurer 

(Jefferson Committee”); the Travis County Democratic Party and Mina Clark, as treasurer 

(“Travis Committee”); and the 21st Century Political Action Committee (the name of record for 

the Tarrant County Democratic Committee-Federal Account) and Art Brender, as treasurer 

(“Tarrant committee”). 

The basis of Referral 97L-29 is the apparent receipt by the Harris Committee in 1996 of a 

total of $49,451 in impermissible transfers-in from its non-federal account for 100% non-federal 

activity.. 

II. FACTUAL AND LEGAL ANALYSIS 

A. Anplicsblc Law 

The Federal Election Campaign Act of 1971, as amended (the “Act”), providcs that no 

person or multicandidate political committee shall make contributions to a state or local party 

committee’s federal account in any calendar year which in the aggregate exceed $5,000, and 
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prohibits the state or local committee from knowingly accepting such contributions. 2 U.S.C. 

Q 441a(a) and (0; 11 C.F.R. $0 1 lO.l(d)(l), 110.2(d)(l) and 110.9(a). The Act also prohibits 

niulticandidate committees from making contributions in excess of $5,000 to any candidate and 

his or her authorized political committee with respect to any election fer federal ofice. 2 U.S.C. 

$1 441a(a)(2)(A). See also 11 C.F.R. 110.2(b)(I). 

Section 441a(a)(5) of the Act provides that all contributions made by political committees 

“established or financed or maintained or controlled by any . . . person, including any parent, 

!subsidiary, branch, division . . . or local unit of such . . . person, or by any group of such persons, 

shall be considered to have been made by a single committee.” The Commission’s regulations 

characterize such committees as “fil iated committees.” See 11 C.F.R. $0 100.5(g), 102.2(b)(l) 

and 1 10.3. Recognizing the general applicability of the language of Section 441a(a)(S) to 

political party committees, Congress carved out a specific exception in section 441a(a)(5)@), 

which gives separate contribution limitations to “a single political committee established or 

financed or maintained or controlled by a national committee of a political party and [to] a single 

political committee established or financed or maintained or controlled by the State committee of 

a political party . . , .” See also 11 C.F.R. 9 110.3(b)(l)(i)-(ii). 

The Act, however, provides no specific exemption from contribution limitations for 

political committees of political parties at the county or other subordinate level of a party 

organization within a state? Accordingly, the Commission has set forth the following 

3 
of the political party at the level of city, county, neighborhood, ward, district, precinct, or any other 
subdivision ofa State or any organization under the direction or control ofthe State committee.” 
11 C.F.R. 5 lOO.l4(b). 

A subordinate committee is “any organization which is responsible for the day-to-day operation 
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presumption: “All contributions made by the political committees established, financed, 

maintained, or controlled by a State party committee and by subordinate State party committees 

shall be presumed to be made by one political committee.” 11 C.F.R. 8 110.3(b)(3). This 

regulation, when read together with 11 C.F.R. QQ 110. I(d)( I), 110.2(d)(l) a d  110.3(a)(I), also 

means that a state party committee and its local affiliates together may ieceive a maximum o f  

$5,000 per year from any one person or multicandidate committee. See Campaign Guidefor 

Political Par@ Committees at 9 (1 996) The regulations go on to state, however, that the 

presuiiption of affiliation (and thus a single contribution limit) shall not apply if the “political 

committee of the party unit in question has not received funds from any other political committee 

established, financed, maintained, or controlled by any party unit,” and the “political committee 

of the party unit in question does not make its contributions in cooperation, consultation or 

concert with, or at the request or suggestion of any other party unit or political committee 

established, financed, maintained, or controlled by another party unit.” 11 C.F.R. 

3 110.3(b)(3)(i)-(ii). 

In Advisory Opinion (“AO’) 1978-9, the Commission analyzed the relationship of county 

party committees in Iowa to the Iowa Republican State Central Committee through the use of the 

two factors listed in Section 110.3(b)(3), and concluded that they were not affiliated. The 

Commission observed that many of the county committees sent funds to the state committee, but 

that these funds were not deposited in the state committee’s federal account. In addition, the 

county committees received finds from the state committee only in the form of monies raised 

through joint fundraising. The Commission noted that the transfer of funds raised through joint 

fundraising is specifically permitted by 2 U.S.C. Q 441a(a)(S)(A), and concluded that the 
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committees had not received funds from each other for the purposes of the regulation. The 

Commission also stated that the contributions by the county committees to federal candidates 

were not made in cooperation, consultation or concert with, or at the request or suggestion of, the 

state committee. Accordingly, the Commission concluded that the presumption at Section 

110.3@)(3) did not apply. Based in addition upon the state committee’s representations that the 

county committees were created pursuant to state statute and not established by the state 

committee, as well as the general lack of control by the state committee over the county 

committees, the Commission held that the county committees were separate committees with 

their own contribution  limit^.^ 

Pursuant to 2 U.S.C. Q 441b(a), it is unlawhl for any corporation or labor organization to 

make a contribution or expenditure in connection with any federal election, or for any political 

committee to knowingly accept such a contribution. See also 11 C.F.R. Q 114.2(b). 

A contribution or expenditure is defined as “any direct or indirect payment, distribution, loan, 

advance, deposit, or gift of money, or any services, or anything of value . . . to any candidate, 

campaign committee, or political party or organization.” 2 U.S.C. § 441b(b)(2). See also 

2 U.S.C. 5 431(8)(A)(i); 11 C.F.R. 55 114.l(a)(l) and 100.7(a)(l). The Act excludes from this 

definition funds used for the establishment, adrnirristration, and solicitation of contributions to a 

4 
discussed whether the first condition at Section I10.3(b)(3) was satisfied, the Commission has 
interpreted a party committee’s “recei[pt 09 funds,”see Section 110.3(b)(3)(i), as limited to funds 
deposited into that committee’s federal account. See, e.g., Matter Under Review (‘WUR”) 2938 
(deposit of funds received from a county party committee into a state paity committee’s non-federal 
account does not prevent the presumption of affiliation from being overcome); MUR 3054 (presumption 
of affiliation does not apply because, inter alia, sole transfers between state party committee and county 
party committee were from state committee’s non-federal account to county committee’s non-federal 
account). 

In subsequent enforcement matters involving state and subordinate party committees that 
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separate segregated find (“SSF”) to be utilized for political purposes by a corporation or labor 

organization. 2 U.S.C. 8 441b(b)(2)(C). See also 11 C.F.R. 0 114.1(a)(2)(iii). Except for certain 

activities such as internal communications and nonpartisan activities, see 2 U.S.C. 

8 441b(b)(2)(A) and (B), the Act requires that a corporation or labor organization direct and 

finance its political activities solely through the use ofthe voluntary contributions in its SSF, and 

not through the use of its genera6 treasury funds. See AQs 1984-24, 1984-37. 

Commission regulations give a connected organization, such as a corporation or labor 

union, the right to control its SSF, see 11 C.F.R. Ej 114.5(d), but the connected organization may 

not use the establishment, administration, and solicitation process as a means of exchanging 

treasury monies for voluntary contributions. 11 C.F.R. 8 114.5(b). In A 0  1984-24, the 

Commission determined that the use of an incorporated connected organization’s emp!syees and 

faciIities to make in-kind contributions to federal candidates would vioJate 2 U.S.C. 4 441 b(a), 

because each of the payment methods proposed by the SSF would have involved the initial 

disbursement of corporate treasury funds for the services. The Commission viewed such a 

disbursement of corporate treasury monies as a loan, advance, or something of value to both the 

candidates and the corporation’s SSF. 

Conversely, the Commission has allowed an SSF to purchase consulting services from 

employees of its incorporated connected organization, which the organization proposed to make 

available to federal candidates, so long as the purchase did not involve the initial disbursement of 

funds from the connected organization’s treasury. A0 1984-37. In justifying the need to avoid 

an initial disbursement of corporate treasuiy funds, the Commission focused on the unique 
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relationship between the corporation and its SSF. CJ A 0  1991-37 (after determining that a 

political action committee was not connected to an incorporated accounting firm, the 

Commission permitted the firm to provide accounting services to federal candidates and then be 

reimbursed by the committee, so long as the firm was acting as a “commercial vendor” in 

compliance with 11 C.F.R. 49 116.3@) and 100.7(a)(4)). 

In discussing the issue of a transfer of funds from a union’s account containing treasury 

funds to the union’s SSF, the court in FEC v. American Federalion of Labor and Congress of 

Industrial Organizations, 628 F.2d 97 (D.C. Cir. 1979), cert. denied, 449 U.S. 982 (1980), 

upheld the finding of a violation of 2 U.S.C. 4 441b. The court agreed with the district court that 

the requirement for a political fund to be separate and segregated from treasury funds means that 

“no part of the monies of a union’s segregated political fund should be commingled with regular 

dues money, even temporarily . . . .” Id. at IO0 (emphasis added). Accordingly, in light of the 

courts’ and the Commission’s concerns over the strict segregation between a corporation’s or 

union’s treasury funds and its political funds, the Act generally prohibits any initial disbursement 

of corporate or union treasury monies to pay for services in connection with federal elections? 

5 
exceptions to the general prohibition on corporate and union contributions and expenditures in 
connection with federal elections. See generally 11 C.F.R. Q 114. In specific instances, these 
regulations allow for the reimbursement of such contributions and expenditures to the corporation or 
union. See, e.g., 11 C.F.R. Q 114.9(a)(2), 114.9(b)(2), 114.9(c), 114.9(d),and 114.9(e)(2). The 
Commission has not, however, viewed these regulations as supporting or authorizing reimbursement by 
an SSF to its connected organization for services provided to federal candidates by the organization. 
See AOs 1984-24 2nd 1984-37. Recent amendments to the facilitation regulations at Section 114.2 “go 
beyond [ A 0  1984-371 with regard to the source of the advance payment and the types of services for 
which advance payment may be made.” See Explanation and Justification for revised 1 I C.F.R. Q 114.2, 
60 Fed. Reg. 64264 (1995) (effective March 13, 1996,61 Fed. Reg. 10269). These rules - dealing with, 
inter alia, the directing of corporate or union employees to work on fundraisers on behalf of federal 
candidates - still provide that the payments for such services must be made in advance of when the 
services are provided: “‘In advance’ means prior to when. . . the employees perform the work.” Id.; 
see 1 1  C.F.R. 5 114,2(f)(2)(i)(A), 

The Commission’s regulations implement certain statutory and constitutionally mandated 
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Contributions which exceed the contribution limitations of the Act on their face, and 

contributions which do not exceed the Act's limitations on their face but which do exceed those 

limitations when aggregated with other contributions from the same contributor, may either be 

deposited into a campaign depository or returned to the cantributor. 11 C.F.R. $! 103.3(b)(3). If 

any such contribution from a multicandidate committee is deposited, the treasurer of the recipient 

committee may request a redesignation of the contribution in accordance with 11 C.F.R. 

4 1 10.2@). Id. Under section 1 10.2(b)(5)(i), such redesignation may be requested if the 

contribution, either on its face or when aggregated with other contributions from the same 

multicandidate committee for the same election, exceeds $5,000. If such redesignation is not 

obtained, the treasurer shall, within sixty (60) days of the treasurer's receipt of the contribution, 

refund the contribution to the contributor. 11 C.F.R. 4 103.3@)(3). See also 11 C.F.R. 

110.2(b)(5)(ii)(B). 

A party committee that has established separate federal and non-federal accounts must 

make all disbursements, contributions, expenditures and transfers in connection with any federal 

election from its federal account. 11 C.F.R. $ 102.5(a)(l)(i). Only funds subject to the 

limitations and prohibitions of the Act shall be deposited in the separate federal account. Id. No 

transfers may be made to the federal account from any other accounts maintained by the 

committee for the purpose of financing non-federal election activity, except as provided in 

11 C.F.R. 8 106.5(g). Id. 

Pursuant to 1 1 C.F.R. 4 106.5(g)( I)(i), a party committee that has established separate 

federal and non-federal accounts must pay the entire amount of an allocable expense from its 
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hderal account and shall transfer funds from the non-federal account to the federal account 

solely to cover the non-federal share of that allocable expense. In addition, such funds cannot be 

transferred more than 10 days before or more than 60 days after the payment €or which they are 

designated is made. 11 C.F.R. §106S(g)(2)(ii)(B). If these requirements are not met, any 

portion of a transfer from a committee’s non-federal account to its federal account shall be 

presumed to be a loan or contribution to the federal account, in violation of the Act. 1 1  C.F.R. 

106S(g)(2)(iii). Since transfers from a non-federal account to a federal account may be made 

solely to cover the non-federal share of an allocable expense, tTansfers to a federal account for 

the purpose of financing purely non-federal activity are prohibited. See MU& 4701 and 4709 

(transfer of non-federal funds to a party committee’s federal account, which funds are used to pay 

for 100% non-federal activities, is a violation of 11 C.F.R. Q 102.5(a)(l)(i)). 

B. RAD Referral 97E-28: Texas State and Countv P a w  Committees 

1. Factual Background 

During 1996, the State Committee, Bexar Committee, Dallas Committee, Galveston 

Committee, Harris Committee, Jefferson Committee, Tarrant Committee and Travis Committee 

disclosed a combined total of $109,666 in apparent excessive contributions received from the 

following political committees in the listed amounts: 
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Contributor Amount in excess of 

ATLA-PAC $35,000 
AFSCME-PEOPLE $25,000 
National Education Association Political Action Committee $15,000 
Democratic Republican Independent Voter Education Committee $1 0,000 

$5,000 limit 

PO litical Contributions Committee 
Committee on Letter Carriers Political Education 
Sherman for Congress $3,000 
Machinists Non-Partisan Political League $1,250 
Transportation Political Education League $230 

$5,000 

Lone Star Fund I$186 
TOTAL EXCESSIVES: $109,666 

The excessive amounts received by each of the recipient party committees are 

summarized in the following table: 

Recipient party committee Amount received in excess of $5,000 limit 

State Committee 

Galveston Committee 

TOTAL EXCESSIVES: $109,666 

The chart in Attachment 1 provide greater detail regarding which of the political committees 

made the excessive contributions and the dates when each contribution was received by the party 

committees, according to Commission indices. 
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During May and June of 1997, RAD sent Requests for Additional Information (“RFAIs”) 
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to the above party committees, informing each of them that, combined with their affiliated 

committees, they had received excessive contributions from various political committees. The 

RFAIs recommended that the contribution amounts exceeding $5,000 be transferred out to the 

committees’ non-federal accounts or refunded to the donor committees. 

On June 4, 1997, the Commission received a response from the Harris Committee stating 

that it “and the [State Committee] are not affiliated for purposes of contributions.” Attachment 2 

at 1. The response claimed that the Harris Committee is autonomous and operates independently 

of ihe State Committee, and therefore no refunds were necessq .  Id. On June 5, 1997, the State 

Committee responded by letter that, under Texas law and state party rules, “the state party 

organization has no authority or control over and no responsibility for the financial actions of the 

county party organizations . . . .” Attachment 2 at 2-4. The State Committee supports th is  

assertion with the following evidence: 

8 County party executive committees (the controlling and marlaging bodies ofthe party at the 
county level) are established by state law, not by the state party. 

.S Under state law, county party executive cornnittees are composed of a chairman, who is the 
presiding officer, and the precinct chairs from each county election precinct. These members 
are publicly elected, in the primary election, by the voters who choose to vote in a party’s 
primary. Term of office and eligibility bo hold these offices are prescribed by state law. 
Interim vi .;ancies of an executive coinmittee are filled by members ofthe executive 
committee. 

0 The state party executive committee’s existence, membership composition and eligibility, 
term of office, and manner of election are also controlled by state law. Members and oficers 
are elected during the state convention by the delegates to the convention, not selected or 
approved by the county party executive committees. Interim vacancies on the state 
committee are filled by the committee itself. 

State party rules may be permanently amended or repealed only by a majority vote ofthe 
state convention; temporary rules changes may be passed by the state party executive 
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committee, subject to the approval of the next convention. County garties are free PO 

establish rules and procedures of their own. County parties do submit a file copy of their 
rules to the state party, but state party rules do not provide for any oversight or interpretation 
of county party rules, by-laws or procedures by the state party. 

0 The state party has no authority under either state law or its own rules to interfere in the 
financial affairs of the county parties. The county parties establish their own bank accounts, 
hire and fire their own employees, make their own contracts and incur their own liabilities. 
No state law or party rule makes the state party organization in any way responsible for 
county party executive committee actions. 

Q Under state law, county pmties establish and control their own non-federal political 
committees, which are not affiliated with the state party’s non-federal conunittees. 

County parties are responsible for funding their own operations. No provision of party rules 
or state law require the county parties to support the state party financially, nor does the state 
party, by law, rule or practice, provide any general or ongoing support for the county parties. 

The State Committee argues that these factors demonstrate that it has no authority or 

control over the county parties or their federal committees, and that the political committees of 

the state and county parties are thus not affiliated in any way for purposes ofthe Act’s 

contribution limits. Attachment 2 at 3-4. 

On June 8, 1997, the Commission received a response from the Bexar Committee 

claiming that it operates as an independent committee. Attachment 2 at 5. On June 11, 1997, the 

Jefferson Committee responded by letter that it is “not an affiliate of the [State Committee] or 

any other committee for purposes of contribution limits.” Id. at 6.  On June 18, the Tarrant 

Committee’s response questioned the presumption that it is an affiliated committee. Id. at 7-8. 

On June 23, 1997, the Commission received a response from the Dallas Committee claiming that 

it is not affiliated with any other federal committee and that, under Texas law, no other political 

organization has any control or authority over it. Id. at 9-10. Second Notices were sent to the 

party committees that had not yet responded. 
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In June 1997, Second Notices were sent to the State Committee, Hawis Committee, Bexar 

Committee, Jefferson Committee and Dallas Committee, acknowledging their claims of non- 

affiliation, but noting that a state party committee and local party committees within that state are 

presumed to be affiliated. The Notices recommended that the committees submit an Advisory 

Opinion Request to the Commission, and that the apparent excessive contributions received be 

transferred out or refunded to the donor committees. The Notices sent to the I-Iais Committee 

and to the Bexar Committee added that the Commission was aware that finds were transferred to 

the State Committee fiom them in 1996. 

. 

In July and August 1997, the Commission received responses to its Second Notices from 

the Harris Committee, Bexar Committee, Travis Committee, Jefferson Committee, Tarrant 

Committee and Dallas Committee. Attachment 3 at 1-8. All of the committees reiterated their 

claims of independence, stating that, under Texas !ZN and state party rules, “the state party has 

no authority or control over, and no responsibility for the finances or actions of, the county party 

organizations. Therefore, any presumption of affiliation would be overcome by a demonstration 

of the actual relationship of the state and cowty parties.” Id. On August I, 1997, the 

Commission received a response from the Galveston Committee. Id. at 9. While not addressing 

the issue of affiliation, the Galveston Committee stated that it did not believe it had accepted 

excessive contributions. 

Further review by RAD disclosed various exchanges of funds between the Texas 

Democratic committees in the second half of 1996, reported either as transfers, contributions or 

in-kind contributions. Based on RAD’S review, transfers amounting to $59,725 during this 

period were reported from the State Committee to six of the county party committees. 
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Additionally, the county party committees involved in this matter gave at least $87,502 to the 

State Committee during this period. In Attachment 4, this Office has compiled charts showing 

such transfers annually since 1993. 

WID Referral 97L-28 further notes that the Travis Committee and the Galveston 

Committee we= designated by the State Committee to make 2 U.S.C. @ 441a(d) expenditures on 

behalf of federal candidates in 1996. The Travis Committee made a total of $8,427 in such 

expenditures and the amount expended by the Galveston Committee was $2,671. 

2. Analvsis 

The primary issue in this matter is whether the Texas Democratic state and named county 

committees are affiliated and, hence, subject to a common contribution limit of$5,000 per 

calendar year. If the committees are in fact affiliated, they appear to have violated the 

contribution Iimits of 2 U.S.C. 4 44f a by accepting a total of $1 09,666 in excessive contributions 

from various political committees in 1996. The question of affiliation t w n s  on the relationship 

between the State Committee and the county committees and on the county committees’ 

relationship to each other. In the General Counsel’s opinion, the available information supports 

the presumption of affiliation among these state party and subordinate party committees 

contained in the Commission’s regdations. 

As stated above, the presumption of affiliation is applicable to all political committees 

established, financed, maintained, or controlled by a state party committee and by subordinate 

state party committees. See 11 C.F.R. 8 110.3(b)(3). Stated succinctly, the import of this 

provision is that “contributions made by a State party committee and by subordinate party 
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committees are presumed to be made by a single committee.”6 Explanation and Justification for 

11 C.F.R. 5 110.3(b)(3), 54 Fed. Reg. 34102 (1990). The presumption does not apply if two 

conditions are met: (1) the political committee of the party -unit in question has not received 

funds from another party unit’s political comrr.ittee; and (2) the political committee does not 

make its contributions in cooperation, consultation or concert with, or at the request or 

suggestion oi another party unit or its political committees. See 11 C.F.R. 9 110.3(b)(3)(i)-(ii). 

As previously discussed, in A 0  1978-9 the Commission applied these two factors in 

analyzing the relationship between the: Iowa Republican State Central Committee and the 

Republican county central committees in the state. Although many of the county committees 

sent funds to the state committee, the Commission nevertheless determined that the first 

condition was satisfied, observing that these funds were m t  deposited in the state pariy’sfideral 

account. Because the county committees, in accordance wit!! the second condition, did not 

appear to make their federal contributions in cooperation with or at the request of the state 

committee, the Commission found that the presumption of af3liaaion did not apply. 

In the present matter, focusing only on monies reported as being deposited into the 

federal accounts of the State Committee and the Texas Democratic county committees, there 

appear to have been significant transfers of funds among these committees in 1996. As shown in 

Attachment 4, during 1996 the State Committee transferred a total of $83,236 to the county 

6 
party committee and by subordinate party committees are presumed to be received by a single 
committee, 

As mentioned at p. 5, supra, this provision also means that contributions received by a State 
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commiitees, and the county committees transferred a total of5108,543 to the State Committee.’ 

In earlier enforcement matters, the Commission has made findings of affiliation between 

state and subordinate party committees where lesser amounts were involved in the intra-party 

transfers, as well as where the transfers were characterized as quota or dues payments from one 

committee to another. In MUR 953, the Commission found that the presumption of affiliation 

applied because a state committee, the Republican Party of Wisconsin, had received transfers of 

knds  totaling $21,226 from 51 county party committees in Wisconsin during one year as a result 

of sharing agreements between it and the county party committees. Further, the state committee 

had made transfers to 17 county committees totaling $21,226 in the same year! In MUR 1613, 

the Commissior, made a finding of affiliation between the Michigan Republican State Committee 

and three Republican county party committees, based in part on transfers of funds by the county 

committees to tlie state committee’s federal account that had been made pursuant to a voluntary 

quota system.’ See also MUR 3054. In accordance with the Commission’s previous findings 

7 
Referral 97L-28, four other such Texas county committees are registered as political committees with tlie 
Commission: the Potter-Randall County Democratic Club, Nueces County Democratic Party, El Paso 
Democratic Party, and Hays County Democratic Party Executive Committee. For 1996, Commission 
reports indicate that the Potter-Randall County Democratic Club transferred $644 to the State Committee 
and the Nueces County Democratic Party transferred an additional $1,450. See Attachment 4 at 5-4. 
Accordingly, the total federal monies received by the State Committee from Texas county committees in 
1996 appears to be $1  10,637. This Office makes no recommendations as to these other Democratic 
county committees at this time. 

8 
Wisconsin and certain Wisconsin Republican county committees on May 11, 1979, approximately 
I O  months after it issued A 0  1978-9. 

9 
the disbursements made by one of the county committees to the state committee were reported as for 
“party quota” and “state dues.” See MUR 1613 General Counsel’s Report dated March 22, 1984, at 9. 

In addition to the seven Democratic county committees in Texas named as respondents in RAD 

In MUR 953, the Commission made reason to believe findings against the Republican Party of 

The amounts of the intra-party transfers in MUR 1613 were unclear, but the purpose of some of 
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that transfers of funds between the federal accounts of state and county party committees prevent 

such committees from avoiding the presumption at 11 C.F.R. $ 110.3(b)(3), the transfers of 

federal monies between the Texas Democratic county party committees and the State Committee 

support a presumption of affiliation.’’ 

The responses of the party committees to RAD’S inquiries fail to lend support to their 

claims of independence. The State Committee asserts, as noted above, that state law is 

responsible for establishing the county party; that state law provides no authority for the State 

Committee to interfere in the financial affairs of the county parties; that state law does not 

require the county party committees to support the State Committee financially; and that state 

law does not provide for any general or ongoing support for the county parties. See Attachment 

2 at 2-3. 

While Texas law imposes no financial obligation upon the state or county party 

committees vis-d-vis each other, there appear io k no statutes prohibiting or limiting the State 

Committee from financing subordinate party committees or otherwise exerting substantial 

control over them, Texas election law does cover the establishment and composition of the 

county executive committees, see, e.g., Tex. Elec. Code Ann. 0 171.022 (West 1997), but it does 

not appear to address any aspect of the maintenance, control or financing of subordinate party 

committees by the respective state party committee, or vice versa. 

An attachment to the State Committee’s 1987 Statement of Organization includes the 

following statements: “The County Democratic Party committees of the Texas Democratic Party 

10 The responses of the party coiiimittees do not specifically address whether they make their 
contributions “in cooperation, consultation or concert with, or at the request or suggestion” of each other. 
See 1 1  C.F.R. 4 I10.3(b)(3)(ii). This Office intends bo flesh out this issue during the investigation. 



19 

. .  .~ 
. . ~  . .. . . ~  .. . .. 
i:. . . .  
. .  -~ -. 

- .  . .  . .. .. . 
-.. . .  . .  .. ~. 
... 
... ... 

. .  
i :  

are neither established, controlled, nor financed by the State Party Committee. They do not 

receive funds from the State Party Committee, nor does the State Committee control their 

expenditures.” See Attachment 5 at 2. While these claims may have been accurate at the time 

they were made, it appears that transfers of federal funds between the State Committee and the 

county committees generally started to occur after the county committees registered as political 

cormittees with the Commission (most registered in the early 1990s) and have continued up to 

the present. As shown in Attachment 4, during the last two election cycles, the State Committee 

transferred $365,543 in federal b d s  to the county party committees involved in this matter, and 

the county committees transferred federal monies to the State Committee in the amount of 

$108,563.“ Accordingly, the State Committee and the county committees appear to have been 

partially financed by transfers of federal funds to each other. 

In addition, six of the seven county party committees have listed the “Texas Democratic 

Party” or ”Texas Democratic Party-Federal” as an “Affiliated Committee” in their original andor 

amended Statements of Organization filed with the Commission. See Attachment 5 at 3-1 1.12 

None of these county committees has ever filed my subsequent amendments claiming 

disaffiliation with the State Committee. Moreover, in their responses to the RFAIs in which they 

claim independent committee status, none of these committees has offered any explanation that 

1 1 
by only one committee. This Office will,attempt to clariCy such inconsistencies in its investigation. 
Also, some ofthe transfers reported during the 1993-94 election cycle included notations that may 
indicate joint fundraising activity. This Ofice will further investigate this possibility, since such 
fundraising efforts are specifically permitted by 2 U.S.C. 5 44 la(a)(S)(A) without affecting a patty 
committee’s independent status. See AQ 1978-9. 

12 
Organization or Affiliated Committee”) in its Statements ofQrganization filed with the Commission. 

As indicated in the date columns in the charts, some of the transfers appear to have been reported 

The Harris Committee has never provided any information on Line 6 (“Name of Any Connected 
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might serve to reconcile their current position with the information they provided upon 

registering as political committees with the Commission. 

In consideration of the foregoing, it is the view of the General Counsel that the facts of 

the instant matter support a finding of affiliation. The large transfers of federal funds among the 

Texas Democratic state and county party committees prevent them from avoiding the application 

of the presumption in 11 C.F.R. 9 110.3(b)(3), and raise questions as to whether the county 

committees are to some extent controlled by the State Committee. As affiliated committees, they 

were limited to receiving $5,000 in 1996 from any person or multicandidate political committee. 

Accordingly, the State Committee and seven respondent county committees each appear to have 

violated 2 U.S.C. 5 441a(f) by accepting excessive contributions (see table at p. 11). 

C. RAD Referral 9%-24: ATLA-PAC 

1. Factual Backmound 

ATLA-PAC disclosed contributions to the Tarrant Committee and to the State Committee 

13 of$5,000 each during the 1996 October Monrhly reporting period, as shown in Attachment 1. 

During the 1996 12 Day Pre-General reporting period, ATLA-PAC disclosed $5,000 

contributions to the Bexar Committee, Dallas Committee, Galveston Committee, Harris 

13 
orily to wlieri tlic contributioiis were received by the party cornrnittecs. as disclosed in the party 
coiiiinittccs’ reports tiled with thc Commission. 

To avoid confusion as to the timing of tile contributions, the dates listed in Attachment I refer 
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Committee, Jefferson Committee and Travis Committee. See Attachment 1. On May 2 1, 1997, 

RAD sent RFAIs notifying ATLA-PAC that 2 U.S.C. 9 441a(a) precludes a multicandidate 

political committee from making contributions to another political committee and its affiliates in 

excess of $5,000 per calendar year. On June 5, 1997, ATLA-PAC responded that, prior to 

making the contributions, “it was represented to ATLA-PAC that [the Texas Democratic county 

committees] were independently m, controlled and financed.” Attachment 6 at 1. ATLA-PAC 

stated that it understood that the committees had demonstrated their independence from the State 

Committee. Zd. 

On June 12,1997, RAD sent a Second Notice to ATLA-PAC that local party committees 

within a state and the state party committee are presumed to be afiliated and share one 

contribution limit as a single political committee. ATLA-PAC was advised that the recipient 

committees should be notified and r e h d s  requested of the mounts  in excess of $5,008. In a 

response dated June 23,1997, Attachment 6 at 2, ATLA-PAC provided copies of letters 

assertedly sent to the local county committees requesting refunds of the c~ntributions.’~ By letter 

dated July 1, 1997, ATLA-PAC stated that it would disclose any such refunds on the report 

covering the period in which they were received. Id at 3. No refunds have been disclosed to 

date. 

2. Analvsis 

The issue of affiliation among the named Democratic committees in Texas is key to 

determining whether ATLA-PAC violated the Act’s limitations on contributions by a 

14 
1997, over eight months after it made the contributions, and approximately one month after being 
notified by RAD of the apparent violation. 

ATLA-PAC’s letters to the county party committees requesting refunds were dated June 18, 
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multicandidate committee. As discussed in Part II.B, supra, this Office believes that the 

available evidence supports a finding of affiliation. Accordingly, as a qualified multicandidate 

committee, ATLA-PAC was restricted to an aggregate contribution limit of$5,000 as to all of 

the affiliated committees. See 2 U.S.C. 9 441a(a)(Z)(C); 11  C.F.R. 9 110.3(b)(3). ATLA-PAC 

reached this limit on September 30, 1996, when it contributed $5,000 to the Tarrant Committee. 

Therefore, ATLA-PAC’s subsequent contributions to the State Committee and to the six other 

county party committees, totaling $35,000, appear to have constituted excessive contributions in 

violation of 2 U.S.C. 4 441a(a)(2)(C). 
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E. IWD Referral 97L-29: Harris Committee 

1. - Factual Backaround 

The Harris Committee received a $1,280 transfer-in on September 3, 1996 and a $48,171 

transfer-in on October 1, 1996 from its non-federal account, which were disclosed on 

Schedule H3s in its Amended 1996 October Quarterly and its Amended 1996 12 Day Pre- 

General Reports, respectively. See Attachment 12 at 1-2. A $1,280 disbursement on 

September 3 was itemized on the Harris Committee’s Schedule H4 as a “mailout/Jud#l” with the 

same amount shown as a 100% non-federal share of allocable activity. Id. at 3. The purpose of a 

$48,171 disbursement on October 1 was reported as “JBAExempt”; this amount was also 

reported as a 100% non-federal share. Id. at 4. 

On May 7, 1997, an RFAI was sent to the Harris Committee advising it that the $1,280 

transfer-in from the non-federal account apparently used for 100% non-allocable activity was 

impermissible. The RFAI recommended that the full amount of the transfer be returned to the 

non-federal account. A second WAI was sent at the same time, informing the Harris Committee 

that there appeared to have been transfers-in outside of a 70-day permissible time period, based 

on the $48,171 transfer-in for the “JBAIExenipt” activity reported on the Amended 1996 12 Day 

Pre-General Report. 

On June 2, 1997, the Commission received a response from the Harris Committee, 

Attachment 12 at 5-6, explaining that the $48,171 disbursement for “JBAExernpt” activity was 

“SO called because of [its] non-federal content . . . . We recognize that this has caused some 

confusion, and have renamed [it] ‘JBA’ on the enclosed report.” Id. at 5. The response included 
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a Schedule D listing a debt of $50,068 to the Harris Committee’s non-federal account for excess 

transfers. 

In letters dated June 30, 1997, Attachment 12 at 7-8, the Harris Committee again clarified 

the activity it had reported as “JBA.” According to the second letter, “[tlhis activity was for the 

production, printing, and distribution of a brochure that promoted Non-Federal candidates 

(specifically judicial candidates) . . . .” Id at 8. The first letter stated that the Harris Cornmittee 

was short on federal funds and had been financially unable to make sufficient transfers to pay off 

the debt for the impermissible transfers-in, but would pay it off “as soon as it is financially 

possible.” Id. at 7. The Harris Committee’s 1998 April Quarterly Report, covering the period 

througli March 31, 1998, discloses a $35,516 debt to the non-federal account. 

2. Analysis 

RAD treated the Harris Committee’s use of the first non-federal transfer-in ($1,280 

transferred to the federal account on September 3,1996) as a non-allocable expense because the 

activity was originally disclosed as a 100% non-federal direct candidate support mailout. The 

second non-federal transfer-in ($48,17 1 transferred to the federal account on October 1, 1996) 

initially appeared to be used by the Harris Committee for an exempt, allocable activity; 

accordingly, RAD sent an RFAI informing the committee that the transfer had occurred outside 

the 70-day window required by 11 C.F.R. 5 106.5(g), since there were no corresponding federal 

funds with which it was allocated. The Harris Committee explained by letter that, although it 

had originally labeled this activity as “Exempt,” it actually consisted of 100% non-federal 

expenditures; i. e. ,  payment for brochures that promoted only non-federal candidates. See 

Attachment 12 at 7. The transfers-in at issue thus appear to have been used for 100% non-federal 
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activities, reported as paid out for the activities on the same day that the funds were transferred 

into the federal account. Such transfers to a federal account for the purpose of financing purely 

non-federal activities are prohibited, because transfers from a non-federal account to a federal 

account may be made solely to cover the non-federal share of Q l h Q b k  expenses. See 11 C.F.R. 

$3 lOZ.S(a)(l)(i) and 106S(g)(l)(i). . 

As previously stated, the Commission has found that similar transfers from party 

committees’ non-federal accounts to their federal accounts, which funds were used to pay for 

100% non-federal activities, violated 1 1  C.F.R. 4 102.5(a)(l)(i). See MU& 4701 and 4709. 

Accordingly, it appears that the Harris Committee violated 11 C.F.R. Q 102.5(a)(l)(i) by 

improperly transferring a total of $49,451 from its non-federal account to its federal account to 

pay for 100% Ron-federal activities. 

With certain exceptions that still appear to correspond with provisions of the Act, Texas 

law prohibits corporations and labor unions from making political contributions or expenditures. 

See Tex. Elec. Code Ann. §$ 253.104 and 257.002 (West 1997). However, there generally are no 

limits on contributions from individuals. Accordingly, because the improper transfers may have 

contained excessive contributions from individuals, the Harris Committee appears also to have 

violated 2 U.S.C. Q 441aQ by accepting these transfers.22 

111. CONCLUSION 

Based on the foregoing, this Office recommends that the Commission find reason to 

believe that the State Committee, Bexar Committee, Dallas Committee, Galveston Committee, 

22 
timely file that year’s April Quarterly Report. MUR 4162. On February 14, 1995, The Commission 
accepted a conciliation agreement in which the Harris Committee admitted violating 2 U.S.C. 
4 434(a)(4)(A)(i) and agreed to pay a civil penalty of $900. 

In 1994 RAD referred the Harris Committee to this Office in connection with the failure to 
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Harris Committee, Jefferson Committee, Tarrant Committee and Travis Committee each violated 

2 U.S.C. 5 441a(f) by accepting excessive contributions from various political committees (see 

table at p. 1 1); find reason to believe that the Harris Committee also violated 2 U.S.C. $441a(f) 

and 11 C.F.R. 4 102.5(a)(l)(i) by transferring a total of $49,451 from its non-federal account to 

its federal account for 100% non-federal activity during 1996; find reason to believe that ATLA- 

PAC violated 2 U.S.C. Q 441a(a)(2)(C) by making excessive contribntions of$35,000 to 

affiliated Texas Democratic committees in 1996 

IV. DISCOVERY 

In order to make the most effective use of Commission’s limited resources, and in order 

to keep the investigation focused on the primary actors and issues, this Office recommends that 

the Commission approve the proposed Subpoenas for the Production of Documents a id  Orders 

to Answer Interrogatories directed to the State Committee (Attachment 13 at 1-7) and to the 

seven Texas I>emocratic county committees (sample subpoena and order for the county 

committees at Attachment 13 at 8-14). These subpoenas and orders are aimed at discovering the 

precise nature of the relationships between the State Committee and the county committecs and 
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among the county committees themselves, so that issue of affiliation can be more thoroughly 

examined. In addition, in accordance with the Commission’s procedures in such matters, this 

Office recommends that the Commission approve contingent authority to file a civil suit to 

enforce the attached Subpoenas and Orders in the event any respondent fails to comply. 

V. RECOMMENDATIONS 

RAD Referral 97L-23 

1. Opena MUR. 

2. Find reason to believe the Texas Democratic Party and 
Jorge A. Ramirez, as treasurer, violated 2 U.S.C. $44.la(f). 

3. Find reason to believe the Bexar County Democratic Party and 
John 3. Murnin, as treasurer, violated 2 U.S.C. 5 441a(f). 

4. Find reason to believe the Dallas County Democratic Party and 
David A. Parnell, as treasurer, violated 2 U.S.C. 8 441a(f). 

5. Find reson  to believe the Galveston County Democratic Party and 
M a y  Ellen Brennan, as treasurer, violated 2 U.S.C. Q 441a(f). 

6. Find reason to believe the €Imis County Democratic Party and 
David Mincberg, as treasurer, violated 2 U.S.C. Q 441a(f). 

7. Find reason to believe the Jefferson County Democratic Party and 
Gilbert T. Adam Jr., as treasurer, violated 2 U.S.C. 9 441a(f). 

Find reason to believe the Travis County Democratic Party and 
Mina Clark, as treasurer, violated 2 U.S.C. $ 441a(f). 

8. 

9. Find reason to believe the 21st Century Political Action Committee and 
Art Brender, as treasurer, violated 2 U S C .  9 441a(f). 

RAD Referral 97L-26: 

10. Open a MUR. 

1 1. Find reason to believe the Association of Trial Lawyers of America 
Political Action Committee and Dan Cohen, as treasurer, violated 2 U.S.C. 
§ 441a(a)(2W. 



RAD Referral 97L-28: 

15. Open a MUR. 

16. Find reason to believe the Harris County Democratic Party and 
David Mincberg, as treasurer, violated 2 U.S.C. 0 441a(f) and 11 C.F.R. 
0 102.5(a)(I)(i). 

Other R e c o m m e n d a u  

f7. 

18. 

Approve the attached proposed Factual and Legal Analyses. 

Approve the attached proposed Subpoenas for the Production of 
Documents and Orders to Answer Interrogatories to the following 
respondents: 
Texas Democratic Party and Jorge A. Ramirez, as treasurer 
Bexar County Democratic Party and John J. Mumin, as treasurer 
Dallas County Democratic Party and David A. Pmell, as treasurer 
Galveston County Democratic Party and Mary Ellen Brennan, as tr, pasurer 
Harris County Democratic Party and David Mincberg, as treasurer 
Jefferson County Democratic Party and Gilbert T. Adams Jr., as treasurer 
Travis County Democratic Party and Mina Clark, as treasurer 
21st Century Political Action Committee and Art Brender, as treasurer 

19. Grant the Office of the General Counsel contingent authority to 
file suit to cnforce the Subpoenas for the Production of Documents 
and Orders to Answer Interrogatories against any respondent who 
fails to comply with [liem. 
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20. Approve the appropriate letters. 

Lawrence M. Noble 
General Counsel 

BY: 

Associate'General Counsei 



M FMO RAN DU NI 

TO: LAWRENCE M. NOBLE 
GENERAL COUNSEL 

MARJORIE W. EMMONS/LISA R. DAVl 
COMMISSION SECRETARY 

FROM 

DATE: JUNE 18,1998 

SUBJECT: RAD Referrals #97L-26, 28,29 - First General Counsel's Report 
dated June 12,1998. 

The above-captioned document was circulated to the Commission 
on Msndav. June 45.49 98 

Objection(s) have been received from the Cornmissioner(s) as 

indicated by the name(s) checked below: 

Commissioner Aikens - 
Commissioner Elliott - xxx 

Commissioner McDonald - 

Commissioner McGarry - 

Commissioner Thomas - 

This matter will be placed on the meeting agenda for 

Tuesdav, June 23.1998. 

Please notify us who will represent your Division before the Cornmission on this 
matter. 


